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BUILDING THE STATE OF LAW (RECHTSSTAAT)
IN THE COUNTRIES OF CENTRAL ASIA:
AN UNACHIEVABLE DREAM OR REALISTIC OBJECTIVE?

It is a well-known fact that states in Central Asia have
declared in their respective constitutional law their intention
to establish the States of Law in their respective territories
(Uzbekistan), or announced that they are such States
(Kyrgyzstan, Tajikistan and Turkmenistan), or proclaimed
themselves to be a State of Law (Kazakhstan). It is also well-
known that achieving this aim, i.e., becoming a full-fledged
State of Law, is a very difficult task. This article discusses the
concept of Rechtsstaat and its main features, analyzes critical
conditions needed to build up proper States of Law in Central
Asia, looks at various challenges faced by these states in
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email: ratadjanov@kimep.kz concept and offers a minimal list of objective and subjective

conditions needed to successfully construct the Rechisstaat.
This article's novelty and originality consists in that, for the first time, it denotes the
problematic issues that the Central Asian states have to overcome in order to implement or
live up to their respective constitutional provisions concerning the Rechtsstaat. Moreover,
the issue of achievability of eventually building up true States of Law in Central Asia has
not been considered before from the regional perspective — which is also tackled by this
article. The main conclusion of the article is that a true establishment of the States of Law in
Central Asiais a hard and long process but it is still possible.
Keywords: Central Asia; State of Law, Rechtsstaat; rule of law; civil society,
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Introduction
Law is abundant in complicated concepts, specific terminology and (often presumed)
abstract theories. A proper understanding and efficient employment of legal principles
require a systematic and concentrated study. Out of those concepts, one stands out as
perhaps the most complex, rather subjective but also very influential throughout its
development in human history: the category of Rechtsstaat, or State of Law. It has also been
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frequently characterized as “idealistic”. Its interpretation in various academic sources on
the subject differs from one to another. What has not been questioned, though, is
Rechtsstaat's influence upon different state systems, legal branches, political develop-
ments and relations between state and non-state actors. Indeed, the aspiration to reach the
ideal of a state that is governed by rule of (just) law' has been so appealing for many that
states which announced their adherence to democratic principles have either declared
themselves “States of Law” in their relevant constitutional legislation or indicated that they
would be moving in that direction to become one. The post-Soviet states, Central Asian in
particular, have not turned out to be an exception in this regard.

Since becoming independent from the Soviet Union in the beginning of the 1990s, the
States in Central Asia have been trying to build up and gradually develop their own state-
hood, political and legal systems, and establish their own place in the world despite the
challenges they have to overcome. The domestic legal systems of all five States in the
region —Kazakhstan, Kyrgyzstan, Tajikistan, Turkmenistan and Uzbekistan —belong to the
continental civil law tradition, or Romano-Germanic legal family: normative legal acts are
considered the main source of law, with their respective written Constitutions serving as
the Supreme Law of the State and providing the legal basis for all other — constitutional and
ordinary — laws, codes and what are known as sublegal acts. Judicial precedent in the
region does not have a status of a source of law. While all of these legal systems operate
based on continental civil law tradition, for the last thirty years those systems have devel-
oped their own distinguishing characteristics, from the point of view of both doctrine and
practice and depending on to what extent they have absorbed principles and ideas from
foreign systems.

When the post-Soviet states gained their independence in the early 1990s, they
declared their intention of building up the civil society and eventually achieving a real
State of Law in their respective territories.” A good and progressive example here would be
Kazakhstan. Article 1, para. 1 of the Constitution of the Republic of Kazakhstan stipulates
that “The Republic of Kazakhstan proclaims [emphasis added] itself as a democratic,
secular, State-of-Law, and social state whose highest values are the individual, his life,
rights and freedoms.” What this essential provision signifies is that Kazakhstan in its
Supreme Law recognizes the State of Law as an eventual aim to which it should aspire but
has not yet achieved, unlike some other states in the neighborhood such as, for example, the
Russian Federation which stated it already IS a Rechtsstaat — in its respective Constitu-

"Throughout this article, the term “law” is to be understood in its comprehensive connotation as “ius”, or
“pravo” in Russian, unless otherwise specified. Correspondingly, the concept of the rule of law is also to be
interpreted as the “rule of ius” (“verkhovenstvo prava”) and not as “rule of lex” (i.e., “verkhovenstvo
zakona”), again, unless otherwise specified.

’As it has already been noted by some experts in certain fields of public law, the principle of the State of
Law (“pravovoe gosudarstvo”) has unequivocally been included in the constitutions of all states in the post-
Soviet space. See [Tynenbka I. PasBuTHe 1 HepCIIeKTHBBI Pa3BUTHS aIMUHHCTPATHBHOTO PaBa Ha MOCTCO-
BETCKOM IIPOCTpaHCTBE M B rocynapcreax Llenrpansraoii Azun [Development of administrative law in the
former Soviet Union and Central Asia] // IIpaBo u rocynapctso. 2013. Ne 3 (60). — C. 20-26.
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tion.’ In other words, it does not state that Kazakhstan is already a State of Law; rather, it
proclaims itself. This demonstrates a realistic perspective on the side of the legislators (and
the drafters of the 1995 Constitution) and the state.” Another positive example would be
Uzbekistan. Its Constitution mentions the task of “creating a humane democratic State of
Law”.” Other states in the region followed the example of the Russian Federation.’ Indeed,
achieving the ideal of the Rechtsstaat appears to be a very difficult task. The question is: is
itachievableatall?

Basic Provisions

This article deals with the description of critical notions of Rechtsstaat (State of Law)
and its key elements. It provides an explanation of major characteristics and principles of
the State of Law — after proposing a working definition of the State of Law. The article then
analyzes the critical factors, or conditions, needed to build up a proper State of Law for any
state followed by the discussion of challenges faced by the Central Asian states in that
building process while also looking at the issue of Rechtsstaat's achievability at all. The
concluding part summarizes the main conclusions of the article and offers the author's
prospective on the States of Law in Central Asia. The author argues that achieving the
States of Law in the region is a difficult but feasible process provided that the major factors
described in the article are taken into account and the corresponding challenges are
addressed by the main decision-makers as well as the society in Central Asia.

Materials and Methods

When drafting the article, this author used the publication materials written by both
foreign and Kazakhstani scholars. Several existing definitions and theories proposed in the
available published materials of leading theorists of law in the post-Soviet space have been
analysed and compared. The comparative and critical approaches allowed the author to sift
through different interpretations of the main concepts — Rechtsstaat, rule of law, civil
society, and propose a working definition for State of Law based on the most comprehen-
sive formulation of it originally proposed in Russian. The comparative method was also
useful in juxtaposing certain relevant constitutional legal provisions of some countries in
the wider region: Kazakhstan, Uzbekistan and Russia. In addition to the main legal analyti-
cal method used throughout the main text, the article employs a minimal historical
approach when it delves into a very brief general description of the origins of the notion of
State of Law.

*Constitution of the Russian Federation, adopted 12 December 1993, with amendments approved 1 July
2020, article 1, full text in Russian is available at http://kremlin.ru/acts/constitution/item#chapter_start (last
visited 4 September 2021).

‘For the analysis of certain topical issues in the constitutional legislation of Kazakhstan, see [lyiiceno
3.3. HekoTopsie mpoOieMHBIe BOTIPOCH KOHCTUTYIIMOHHOTO 3aKoHOHarenbeTBa Pecnyonmkm Kazaxcran
[Some Problematic Issues of the Constitutional Legislation of the Republic of Kazakhstan] // [IpaBo u
rocynapcto. 2020. Ne 3-4 (88-89).—C. 60-84.

*Constitution of the Republic of Uzbekistan, adopted and entered into force 8 December 1992, Preamble,
full text in Russian is available at https://lex.uz/ru/docs/35869 (last visited 4 September 2021).

54 Kykbik xaHe memnekeT, Ne 3 (92), 2021



Atadjanov R.B. Building the State of Law (Rechtsstaat) in the Countries of Central Asia...

Main Part

1. State of Law: definition, main characteristics and principles

The notion of a modern State of Law, or, as it is more generally known, Rechtsstaat,’
has a long enlightening history, both as a special theoretical concept and corresponding
practice. As the word itself suggests, the term 'Rechtsstaat' (formed from the combination
of two German words — Rechts meaning 'law', 'right', and Staat translated as 'State') origi-
nated and became established in the German legal literature during the first half of the 19"
century, and it has become widespread ever since.’ It is not generally used in the English-
language legal literature; to a certain extent another term, 'rule of law', has been used as its
equivalent.” When it comes to the content and ideas informing Rechtsstaat, in other words,
the substance of the concept of State of Law, those have first appeared already back in
antiquity while the theoretically developed conceptions of State of Law are first known
from the 16" to 17" centuries.

‘Constitution of the Kyrgyz Republic, adopted 11 April 2021, entered into force 5 May 2021, article 1,
full text in Russian is available at http://cbd.minjust.gov.kg/act/view/ru-ru/112213?cl=ru-ru (last visited 4
September 2021); Constitution of the Republic of Tajikistan, adopted and entered into force 6 November
1994, article 1, full text in Russian is available at https://online.zakon.kz/Document/?doc_id=30391383 (last
visited 4 September 2021); Constitution of Turkmenistan, adopted 18 May 1992, article 1, full text in Russian
is available at https://online.zakon.kz/Document/?doc_id=31337929#pos=6;-116 (last visited 4 September
2021).

"Several alternative terms have been proposed in order to denominate this concept: 'legal state', 'lawful
state', 'state of justice', 'rule-of-law state', 'law-state', 'justice-based state', 'constitutional state', etc. It seems to
be more proper to use a qualifying term 'State of Law' which can be interpreted as 'state based on law'; that
goes in line with one of its most critical characteristics — domination of ius, see below section 3, and corre-
sponds to the working definition of Rechtsstaat proposed in the same section. 'State of Law' may serve as an
appropriate translation into English of the equivalent of Rechtsstaat in the Russian language — 'pravovoe
gosudarstvo' [mpaBoBoe rocynapcTBo].

*Unlike what is commonly believed, it was not Immanuel Kant who offered the term “Rechtsstaat” itself
although as it is described further in the main text he was the man behind an elaborated philosophical
justification of the liberal theory of the State of Law. This term first appeared in the works of Carl Theodor
Welcker, a German law professor and politician (starting from 1813), and Robert von Mohl, a German jurist
(from 1832).

’It appears more logical to use the term rule of law in its more exact, or literal, connotation as a crucial
principle of law as well as one of the fundamental conditions for Rechtsstaat rather than substitute the
'umbrella' concept of State of Law with it. See section 3 below for a brief description of the rule of law in that
capacity. For a comparative analysis of the concepts of Rechtsstaat and rule of law, see Ynapues C.®.,
Temup6exo XK.P. Konuenuuu “rule of law” (“BepxoBenctBo mpaBa”) u “Rechtsstaat” (“npaBoBoe
rocynapctBo”): cpaBuutenabHblil ananu3 [The Concepts of “Rule of Law” (“Verkhovenstvo prava”) and
“Rechtsstaat” (“Pravovoe gosudarstvo™): Comparative Analysis] // Tocymapcto u ipaBo. 2015. Ne 5. —C. 5-
16. See also: Ynapues C.®. CuiibHOE rocynapctBo: Borpocs Teopun [A Powerful State: Issues of Theory] /
IIpaBo u rocymapcto. 2016. Ne 2 (71). — C. 6-14; MenkeBuk b. CunpHOE TIpaBOBOE TOCYIapCTBO: Kak
MIPOTUBOCTOSTH COBPEMEHHON pa3pyIInTeIbHON aBTopuTapHocTH [ Strong Rule of Law: To stand-up against
Contemporary Destructive Authoritarianism] // IlpaBo u rocynapcrso. 2018. Ne 1-2 (78-79). — C. 35-42;
TemupoexoB XK.P. [lonuruueckue npasa, BEpXOBEHCTBO IpaBa U 3koHoMuueckuid poct [Political Rights,
Rule of Law and Economic Growth] // IIpaBo u rocyaapctso. 2018. Ne 1-2 (78-79).— C. 43-52.
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State of Law is one of the significant achievements of human civilization in terms of its
influence upon the decision-making processes in the history of state formation. It is a
multidimensional and developing phenomenon. In the course of social progress, it
acquires new content and new features that correspond to the concrete conditions of
societal existence and the level of societal development. And for any State of Law the
enduring common element is its boundness by law.

There exist multiple definitions of the State of Law. Some of those definitions highlight
the constitutional element: “A Rechtsstaat is a 'constitutional state' in which the exercise of
governmental power is constrained by the law.”"" It is related to constitutionalism while
often tied to the concept of rule of law; however, it also emphasizes what is just. Under such
a definition, Rechtsstaat means that the power of the state is limited in order to protect
citizens from the arbitrary exercise of authority. Close to this description are those where
“the state in its realization of its governmental and judicial functions is restrained and
limited by law; it stands under law and not outside or above it” and where “Rechtsstaat is a
state dominated by law”."

Another definition underlines the element of relationships between various actors and
the state: “A State of Law is a special form of organization and activities of state power
which is built on the relationships with individuals as well as with their various associa-
tions, and is based on [norms of] law”."” Here, the relational / collaborational component
may be understood as the main purpose of this form of organization (state) where such
collaboration should stay within the limits of legal norms.

A more complicated description of the State of Law may be presented as follows.
Rechtsstaat can be defined as a permanent unified organism of institutions which are being
guided, supported and activated by a common will and which have as a task the promotion
of the permitted goals of a certain people on a given territory.” This task encompasses and
is addressed to both separate individuals and the whole society. This is probably a defini-
tion where the indication of what the State of Law must eventually be is most directly
present.

Some simpler definitions of Rechtsstaat appear to stem from the well-known theory of
social contract: “A law-state is a state giving [its] individuals law-state protection within its
territory.”" This description prioritizes only one function the State of Law performs which
is to provide protection to persons on its territory. It does not include other important
elements pertinent to the Rechtsstaat, and seems to be rather simplistic or restrictive.

A general critique of the above attempts to define Rechtsstaat, as proposed by some
authors could be that the notion of state in those definitions is given not within its historical

"*Schmitt C. The Concept of the Political. Chicago: University of Chicago Press, 2008. P. 162.

"For a popular description of Rechtsstaat based on a liberalist constitutionalist view, see hon Xaitex ®.A.
Koncruryrmus ceo6ozs! [ The Constitution of Liberty]. M.: HoBoe nzgarensctBo, 2018. C. 528.

Xpomnantok B.H. Teopus rocynapctsa u ipasa [ Theory of State and Law]. M.: Omega-L,2019. C. 323.

“Von Mohl R. Encyclopedie der Staatswissenschaften. Berlin, 1817; Illepmenenuu I'.®. O6mmas Teopus
mpasa [Common Theory of Law]. T.1. M., 1995.

“Friindberg A. From Rechtsstaat to Universal Law-State. An Essay in Philosophical Jurisprudence.
Springer,2014. P. 190.
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context but in an idealized representation.” Instead of determining what a state is they try to
define what it should be. In other words, such descriptions lay out an idealized version of
what the state must be. While perhaps properly capturing an ought-to-be characteristic of
Rechtsstaat, this critique is lacking in the realization that no single state in the world has
truly become a State of Law. There are state actors that have come very close to being
labeled as Rechtsstaat, but on the European continent it would be unrealistic to suggest that
there exists a state that may claim a one-hundred percent denomination as State of Law.
Hence, it appears the definition of Rechtsstaat will probably stay as an idealized form of
political organization for the foreseeable future.

Out of the multitude of Rechtsstaat's definitions, one appears as perhaps the most
comprehensive one in terms of its content, coverage, and elements as well as its teleologi-
cal perspective.® According to this definition, State of Law represents a form of organiza-
tion of political power characterized by rule of law, legitimacy of power, and a high pres-
tige and efficiency of the law, that ensure legal protection of the individuals and their
unimpeded use of their democratic rights and freedoms in their legitimate (lawful) inter-
ests."” This definition provides a list of the most important, democratic as well as relevant
features of Rechtsstaat while indicating, or at least hinting at some of its main tasks and
objectives such as guarantying protection by law and providing for human rights and the
lawful interests of citizens. It (the definition) also contains a somewhat indirect reference to
anideal version of what a modern state should be or strive to become but that does not make
it less deserving or less informational. For the purposes of this textbook, this definition of
the term Rechtsstaat is used as a working one.

Based on this definition, the following main objective of the Rechtsstaat may be
extracted. The purpose of the State of Law is to create conditions for the fullest provision of
rights and freedoms of individuals as well as to consistently restrict state power with the
help of law in order to prevent abuse of power and its transformation into dictatorship or
despotism. The achievement of this noble goal does not seem feasible without a proper
application of two principles that are well known to lawyers but not always well under-
stood and that directly relate to the matter of legal regulation.

The first one states: 'Only what is prescribed by law is allowed'. This principle is con-
cerned with a specific circle of legal subjects — state bodies and officials — and is sometimes
referred to as the 'permissive binding' principle. It provides the subject of law with the amount
of rights that is necessary for the performance of their duties. Here, the rights and obligations
of the subject are quite accurately defined, and everything that lies outside of those rights and
obligations is withdrawn from the scope of regulation. In this manner, the legal status of the
state and state bodies, their subjects of jurisdiction and powers, are regulated.

“Mapuenxo M.H. TIpaBoBoe rocynapcTso u rpaxkaanckoe oduectso [State of Law and Civil Society].
M:Ilpocnekr, 2015. C. 648.

“For a comparative perspective and more or less inclusive treatment of the concept from contemporary
German authors, see passim Silkenat J. et al. The Legal Doctrines of the Rule of Law and the Legal State
(Rechtsstaat). Springer International Publishing AG,2014. P. 367.

"Jleonos U.B. TIpaBoBoe colManbHOE TOCYIApCTBO: TPYIHOCTH cTaHOBIeHus [Social State of Law:
Difficulties of Formation] // IIpaBo n ynpasnenne: XXI Bek. 2006. Ne 1.
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The second principle, often labeled as a constitutional principle,” stipulates: 'Every-
thing which is not directly forbidden by law is allowed'. It is an opposite of the first one and
is applied towards the other subjects of law such as individuals (nationals / citizens and
foreigners, i.e., natural persons) and legal persons. In this way, as a rule, the legal status of
the individual as well as the implementation of civil and business turnover is regulated. The
person bears responsibility before the state only in cases directly foreseen by law; individu-
als are obliged to fulfill only those requirements that are based on the law.

Having said this, it must be noted here that law will play a primary role in the State of
Law only if it serves as a measure of freedom of all and everyone and if acting laws really
serve the interests of the people and society while their realization and implementation
represent an embodiment of justice and fairness. One needs to keep in mind that the fact
that there exists a comprehensive and developed system of legislation with detailed laws
and normative acts in a given state does not yet signal the actual 'Rechtsstaat-ness'. There
have been numerous examples of legal systems where normative legal sources have
regularly been enacted, with their enforcement being rigorously and strictly ensured but
such a form of legal regulation constituted anything but State of Law. The biggest exam-
ples here would be the totalitarian states of the past such as the Nazi German state and the
former Soviet Union.

Based on the working definition of the State of Law provided above, several fundamen-
tal key features of the Rechtsstaat which characterize it as such and which make it stand out
from non-State of Law expressions of the state, may be discerned. In order to constitute a
true State of Law, it needs to include every one of the following democratic elements, and
none may be said to be more important or deserving than the other.

The first one is the principle of rule of law. Widely used not only in legal but also in
political and academic parlance, this democratic concept is a rather broad and elusive one.
There have been a number of differing definitions offered to explain this critical concept,
but all of those appear to agree on its one unifying aspect: it is viewed as a constraint on
individual and, importantly, institutional (state) behavior. This means that the state and its
organs are only allowed to perform particular tasks if they have been given the power to do
so by law and to the extent that these tasks are allowed by law."” But the notion of rule of law
is more holistic than simply a restraint on state action.

The Oxford English Dictionary defines the rule of law as “[t]he authority and influence
of law in society, especially when viewed as a constraint on individual and institutional
behavior; (hence) the principle whereby all members of a society (including those in
government) are considered equally subject to publicly disclosed legal codes and pro-
cesses”.” This rather formalistic definition captures a significant aspect of the principle,

"“Indeed, it may be found although not in a directly referenced manner in the constitutional legal provi-
sions of most of the post-Soviet states' legal systems such as Kazakhstan, Uzbekistan, Russia and so on.

“Friindberg A. From Rechtsstaat to Universal Law-State. An Essay in Philosophical Jurisprudence.
Springer, 2014.P. 190.

*Oxford English Dictionary online (accessed 4 September 2021). Black's Law Dictionary provides
several definitions; one of those is 'supremacy of regular as opposed to arbitrary power'. Garner B. Black's
Law Dictionary, 10th ed. Thomson Reuters, 2014. P.2016.
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namely, its applicability to all; in other words, the rule of law implies that every person is
subject to the law, including legislators, law enforcement officials, judges and other state
representatives. Without such inclusiveness the principle would lose its meaning and
appeal.”

A substantive description of the rule of law would imply primacy of law (ius) not only in
terms of its formal aspects such as universality of the law, its generality, equality, publicity,
certainty, consistency and prospective application, but also its content. This means the rule
of law necessarily entails protection of individual human rights, either some or all of them.
In that sense, primacy of ius suggests it goes in line with the theory and philosophy of human
rights and human dignity as well as international human rights law. That is confirmed by the
following substantive and very comprehensive definition of the rule of law: 'a principle of
governance in which all persons, institutions and entities, public and private, including the
State itself, are accountable to laws that are publicly promulgated, equally enforced and
independently adjudicated, and which are consistent with international human rights norms
and standards [emphasis added]. It requires, as well, measures to ensure adherence to the
principles of supremacy of law, equality before the law, accountability to the law, fairness in
the application of the law, separation of powers, participation in decision-making, legal
certainty, avoidance of arbitrariness and procedural and legal transparency.”” Here, the
consistency with international human rights norms and standards is a requirement for the
law that rules and that connects it with another important element of Rechtsstaat — suprem-
acy and ensuring of human rights and freedoms considered further below.

The second feature of the Rechtsstaat is supremacy of human rights and freedoms. This
democratic aspect involves both the rights and interests of individuals and rights and
freedoms of citizens. Here, the concept of freedom plays a critical role. In a true
Rechtsstaat, freedom of the individual in social and political life constitutes their right.
Such a State of Law fully recognizes this individual freedom and does not allow itself to
intervene in it. The state power's duty not to intervene corresponds to the individual right to
demand the fulfilment of this duty. In case this right is violated, it is to be fully redressed
and ensured by proper judicial protection.” These conditions enable the above noted
second principle of legal regulation, namely, the general permissive principle (‘everything
which is not directly forbidden by law is allowed') to really work. It is imperative that
supremacy of human rights and freedoms is not just expressed in a nominal recognition and
establishment in the domestic legislation of the fundamental rights and freedoms of
individuals; it must be actually guaranteed in reality, with a concrete possibility to enforce
and fulfil those rights, interests and freedoms.* As for the specific human rights categories,

*'For the analysis of one individual interpretation of the rule of law concept, see Temup6exos J.P.
Annbept Benn [laticu xoHe KyKbpIK ycremairi [Albert Venn Dicey and the Rule of Law] // IIpaBo u
rocynapctBo 2021. Ne 1 (90).—C. 6-14.

*United Nations Security Council. The Rule of Law and Transitional Justice in Conflict and Post-
Conflict Societies, Report of the Secretary-General, S/2004/616, 23 August 2004, at 4, para. 6. // URL:
https://digitallibrary.un.org/record/527647?In=en

*Xpomnaniok B.H. Teopus rocynapcrsa u npasa [ Theory of State and Law]. M.: Omega-L,2019. C. 323.

*N6paesaA.C. Teopus rocynapctsa u ipasa [ Theory of State and Law]. A..: XKeri sxapre1, 2017. C. 344,
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those include all the major internationally recognized types of rights and freedoms: civil
rights, political rights, social, economic and cultural rights, and so on. In this way, it would
be possible to speak about the fullest and most efficient legal protection of the individuals
that is possible to imagine in such a State.

The third, also democratic, characteristic would be the principle of mutual responsibil-
ity of the state and the person. It means that the relationship between the state as a carrier of
political power on the one hand, and the individual as a full-fledged participant in the
formation and fulfilment of that power, must be built upon the basis of equality, justice and
fairness. Determining in its laws the measure of individual freedom, the state within the
same boundaries limits itself in its own decisions and actions. It takes upon itself the
obligation to ensure fairness in its relations with each individual. Obeying the law, state
bodies cannot violate its rules and are responsible for violations or non-fulfillment of this
obligation. The binding nature of the law for state power is ensured by a system of guaran-
tees that exclude and leave no room for administrative arbitrariness.”

The fourth element of Rechtsstaat is the principle of separation of powers which can be
said to serve as the basic underlying democratic principle of organization and action of the
State of Law. This implies the separation of the state (public) power into three relatively
autonomous and independent branches: legislative, executive and judicial. This tripartite
division operates on the so-called 'system of checks and balances' whereby the balance of
interaction among all three branches is supported by special legal organizational measures/
provisions that ensure not only their proper interaction but also, very importantly, their
mutual limitation and restraint. Such a separation of the unified public power into three
branches in this manner prevents potential abuses of power and a possible emergence of a
totalitarian governance not bound by law.

The fifth component that is ascribed to the Rechtsstaat is the high legal culture and
advanced level of legal awareness (or alternatively, the so-called 'sense of justice') in the
society. Legal culture may be understood as an achieved level of development in the legal
organization of the life of the people in a given state at a given time. It represents an impor-
tant part of general culture and includes all positive legal / law-related achievements;
everything that has been accumulated by humankind in the field of law. Legal culture
encompasses legal views and viewpoints, norms, institutions as well as behavioral rela-
tions based on law. Essentially, the high legal culture in the Rechtsstaat signifies a culture
of recognition, protection and realization of human rights and freedoms as among the
highest values of society.” If legal awareness is understood as a form of realization of the
law as a specific phenomenon of social reality, then the advanced level of legal awareness
would include a good/ solid / fair knowledge of the law, respect for the law and understand-
ing of its relevance and importance for the life of the people in the society.

The sixth, and arguably the last key element of the State of Law is civil society. It
constitutes one of the main democratic components of the State of Law. Without it no true

*Xpomnantok B.H. Teopus rocynapcrsa u npasa [ Theory of State and Law]. M.: Omega-L,2019. C. 323.
*Hepcecann B.C. O6mas Teopus npasa u rocyaapcrsa [Common Theory of Law and State]. M.: Hopma;
HNHOPA-M, 2016. C. 560.
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Rechtsstaat could be imagined. A developed civil society is therefore not just an integral
part of the State of Law; it may be viewed as the most important prerequisite for building
such a State.”

Different approaches towards looking at and explicating civil society and its nature
have been proposed. Some posit it as a contrast or juxtaposition to anarchy. Others distin-
guish civil society from church and clergy. A popular view is that civil society represents a
set of public relations distinct from or even opposite to the state. Often these positions are
accompanied by a proposition that civil society is a concrete phenomenon and product of
western civilization.

As noted above, civil society seen as a set of certain public relations reflects a rather
popular view. In that sense, it is often defined as an aggregate of public, moral, social,
economic, national, religious and family relations and institutions that help satisfy the
individual as well as group needs in a given society. The main ideas here would be the
primacy of the individual (person, man) in society, the notion of the individual's autonomy
and independence, the capacity to develop and carry out activities independently based on
ethical principles and respect for the law. At that, the state generally should not, and is not
expected to, interfere with the life of civil society, doing so only in cases of violations of
law.

If one were to offer an even more expanded definition of civil society, it would make
sense to do so in the following manner: civil society constitutes a free democratic legal
society aimed at separate individuals, and is conducive to the environment of respect for
legal norms and universal humanistic values and ideals. It promotes freedom of creative
activities and business / entrepreneurship, and establishes possibilities for the achieve-
ment of well-being of citizens as well as a full-fledged realization of human rights. It
reaches these objectives also by creating mechanisms of control and restraint on state
action. As one might see, the notion of civil society is detached from a classical notion of
the state and is a 'non-state society' in that sense; however, it does not mean that it operates
fully in isolation from the state. Its independence does not exclude interaction and coopera-
tion with the state.

It is a commonly accepted view that civil society represents the highest and most
progressive stage in the development of society and the most modern form of human
community possible, even if it sounds idealistic. Some might even argue (but not this
author) that progress is tied to the withering away of the state, with the latter being gradu-
ally taken over by civil society” slightly reminding one of the Kantian cosmopolitan
society. This is probably too extreme a view. Be that as it may, one thing is clear: the build-
ing of a State of Law and civil society will necessarily imply narrowing the scope of state
regulation of the life of members of society. This is closely related to the fact that in a true
Rechtsstaat the individual and the state are considered equal partners; the two actors are not
operating in a sovereign-subordinate paradigm.

A free civil society has been determined to be necessary for democracy while the absence of it would be
amark of totalitarianism. See Hage J. et al. Introduction to Law. Springer, 2017. P. 397.
*H6paesaA.C. Teopus rocynapctsa u ipasa [ Theory of State and Law]. A..: XeTi aprer, 2017. C. 344.
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2. From idea to ideal: Central Asian states

Consideration of issues dealing with formation and functioning or, even more so, the
achievability of the Rechtsstaat is of a principal interest for any state in the world but it
becomes especially relevant for the Central Asian states, first of all, Kazakhstan and
Uzbekistan, which announced and put forward the task of building up 'States-of-law’
within their respective borders. Most of them have included this element in their Supreme
Law. When it comes to creating and maintaining a successful State of Law one needs to ask
about certain real, objective and also subjective conditions” needed to reach that goal.
What are those?

First of all, any state that truly aims at establishing a State of Law has to realize the
necessity of achieving a high level of political and, by extension, legal awareness and
culture among its people. Their active participation in political and public / social life is
needed. At that, it becomes clear that the fifth element of the Rechtsstaat described briefly
above in section 3 is more than just a constituent part of it; it represents an essential factor
without which the Rechtsstaat does not appear plausible. Indeed, without an actively
concerned, well-informed and educated population it would be hard to hope that the
principle of mutual responsibility between the state and the members of the society is fully
implemented; that — and even more importantly — the key principle of rule of law could be
realized: if people do not care for the law (ius) and are unwilling to comply with it, they are
not informed or do not want to be informed about the law and legal norms, then no matter
how hard the state may try to build other elements inherent in the State of Law, it will
ultimately fail. Raising an advanced level of culture may be done in different ways (even if
it is difficult and requires a lot of patience, resources and time) including systemic
educational measures — in the sphere of legal education as well, development of science,
support for arts and cultural life, and so on.

Another significant factor contributing to the success of efforts to build the State of Law
is the creation of a just, fair, unified, harmonious andrealistic legislative framework. Again,
what is important here is not a high level of complexity of such a legal system. The quantity
and level of detail in the regulative scope of laws does not appear here as relevant. Instead,
the state significantly raises the chances of its people respecting and complying with its laws
ifit makes sure those laws correspond to the meaning of ius; in other words, they are just and
they serve the interests of the individual and collective interests of the society as a priority
and not interests of the state itself.” Also, laws need to be regularly updated, so that they will
respond to the societal needs and address the newly appearing problems in time. It goes
without saying that laws have to be formulated in a sufficiently clear manner so that they are
understood and made possible to be obeyed. The often unnecessarily difficult and
sophisticated language of normative rules in legislative acts and statutes is notoriously well
known. That hinders the very possibility of the legal frameworks being followed and
complied with, hence making it more difficult to ensure the rule of law.

*Mapuenko M. Teopus rocynapctsa u Tpasa. DnementapHsiii kypc [Theory of State and Law. An
Elementary Course]. M.: Hopma, 2019. C. 304.

*Which does not suggest in any way that state interests are not to be protected by laws and normative
regulations. They are; but the priority must be accorded to the members of the society.
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Finally, it appears that some authors would also list the existence of civil society as a
precondition for forming a successful State of Law. Thus, civil society would not only be
considered as one of the constituent elements of the Rechtsstaat but in fact it would come as
anecessary factor for the latter. The relationship between Rechtsstaat and civil society has
briefly been described above in the preceding section. As noted before, civil society is
frequently viewed as a system of relations, positions and actors contrasted or contraposed
to the state. So, curiously enough it appears that the presence of the state-opposed inde-
pendent set of relations comes as a required condition to have an 'ideal' state. In a way, civil
society serves as a safeguard against the state and state structures violating the rules of law
they had themselves enacted; it will be taking all the lawful measures to make sure the state
bodies return to the path of law. Therefore, civil society is not just an element, it is in fact a
condition necessary for the State of Law to exist and develop.

To a certain extent, all the major characteristics of the State of Law considered in this article
may be thought of at the same time as its preconditions. Indeed, without even one of them it is
not feasible to picture a full-fledged State of Law. Removing one of those elements from the
picture will immediately endanger the whole construction: no rule of law — no supremacy of
human rights and freedoms, or no separation of powers — no civil society. But perhaps, one last
condition may allow us to summarize this conclusion: to ensure a true Rechtsstaat, principles
of real democracy must be consistently followed, implemented and realized in the political,
economic, social, scientific, cultural and educational spheres of life of the society.

All of the conditions, factors and bases pertinent to Rechtsstaat (political, social,
economic, and moral) need to be figured out and comprehensively 'taken care of' — in a
positive sense if a state truly aims at achieving the status which comes closest to be labeled
as Rechtsstaat. The tasks appear very difficult, and they are. This is also due to the fact that
only focusing on one or two or three components of the State of Law while ignoring others
will not bring any tangible results. The approach here needs to be holistic. There is no
guarantee against failure — that goes without question. Certainly, as societies and states
develop, their ideals may not remain the same; they will be subject to change, evolution and
crystallization. The problem of achieving those ideals, though, will remain constant. But
that is not to say their achievement is impossible.

To many, civil society would appear as an ideal form of society while State of Law would
represent an ideal modern state. There is nothing wrong with looking at these two notions in
this way. By the same token, any suggestion that one be realistic in seeking to achieve these
ideals does not imply the reverse, viz., that one must be skeptical about any such efforts. It
constitutes nothing more than the acknowledgment that these ideals might not be fully
reachable and that it takes constant, systematic, and regular effort over generations to
establish the rule of law and a proper legal framework, raise the level of legal culture, assert
the supremacy of human rights, consistently implement the separation of powers and
independence of the judiciary, promote democratic principles and true constitutionalism.
Patience, time and unswerving belief in the Rechtsstaat's ideals are needed.

This is fully pertinent to the Central Asian states. The formation of the State of Law and
civil society in this region has only just begun. There are currently many problems at the
local and regional levels (see below) that will have to be overcome if the states here are
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serious in the intentions proclaimed in their respective constitutions and other laws. The
solution of those problems will eventually depend not only on the states themselves, but
also on their societies and specifically on the individuals who comprise those societies.
Simply put, building up a successful Rechtsstaat will have to be a collective effort. That is
what the states in this region need to realize beyond mere proclamations and statements.

One of the major challenges in those developments includes a general perception of law
on the side of the governments and population of these countries. Law is sometimes
regarded by certain authorities as merely an instrument, i.e., a functional tool to support
exclusively the State system and national interests but not as a value on its own or a means
to help improve the well-being of the society. This, along with a traditional conformist
mentality and general distrust of the people towards legal rules as serving only the interests
ofthe State, results in attitudes such as legal nihilism and low legal culture. Adding to this is
an underestimation of the influence and power of the respective progressive academic
schools of legal thought which are not sufficiently represented by prominent academics and
lack proper tools, textbooks, individual and collective monographs, reference editions, etc.

While the constitutional systems of all post-Soviet States include elements of the
democratic, liberal, secular and social State, and encompass most of the categories of
fundamental constitutional / human rights (civil, political, economic, social and cultural) in
their respective Supreme Laws, their implementation in practice remains another major
challenge. This in large part may be attributed to the preponderance of statist and positivist
approaches to the law in almost all countries of the region.

Results of the research

1. The concept of State of Law is usually defined not as a contextualized notion but as an
idealized representation of what the state should be.

2. Several key democratic features of Rechtsstaat include rule of law, supremacy of
human rights and freedoms, mutual responsibility of the state and the individual, separation
of powers, advanced legal culture and civil society.

3. The building of a State of Law and civil society will necessarily imply narrowing the
scope of state regulation of the life of members of society.

4. The list of pre-conditions for building a successful State of Law in any Central Asian
country would encompass (1) high level of political and legal awareness of the people, (2)
justand realistic legislative framework, and (3) existence of a strong civil society.

5. The solution of major problems in the way of constructing States of Law in the region
(such as general distrust towards the law, its over-instrumentalisation, positivistic approaches
in law, legal nihilism) will depend on both the states and individuals, i.e., general population.

6. Achieving the true States of Law in Central Asia is very difficult but possible.

Discussion
The legal theory in the post-Soviet countries mostly adheres to a formalistic view
whereby rule of law is defined as domination of law in all spheres of public life. At that, law
in this connotation is understood as /ex, i.e., the positive normative act of highest degree
and force. In accordance with this position, no state body, or state official, or a collectivity,
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or public organization, or any individual is free from the obligation to comply with the law.
Some theorists even highlight that the rule of law is not to be confused with the rule of jus.”
Laws regulate the most important spheres of life of a society. All legal acts issued by state
power bodies must of necessity correspond to the laws and they may not contradict them.™
Some positions offer certain specifications or compromises. For example, one author
argues that it is not enough for the State of Law that all of its subjects obeyed the laws; it is
necessary that those laws be in accord with ius.” In other words, the legislative acts must be
just, they must conform to the requirements of law as a universal, necessary form and equal
measure of the freedom of individuals. To reach that, the state must proceed based on the
principles of law (7us) when formulating its legislative acts and enforcing their implemen-
tation.” But in general, the interpretation of the notion of the rule of law in the post-Soviet
space remains largely formalistic, or positivistic.

As it was stated above, the formation of the State of Law and civil society in this region
has only just begun. The challenges and problems described in the preceding sections will
have to be overcome if the states here are serious in the intentions proclaimed in their
respective constitutions and other laws. Building up a successful Rechtsstaat will have to
be a collective effort in any one of the Central Asian countries. That is, again, what the states
in this region need to realize beyond mere proclamations and statements.

To overcome these problems and apply the law appropriately, a proper — and compre-
hensive — theoretical, doctrinal as well as practical dissemination and coverage of legal
principles in a systematic manner appears necessary. These countries need to further
develop and expand their respective schools of legal thought which could contribute to
strengthening the role of the law and its efficiency, not only for the sake of State interests
but, first and foremost, for the benefit of the society. This view in no way rejects the
instrumentalist function of the law but instead, makes it stronger. Key values, concepts and
principles — Rechtsstaat, rule of law, individual freedom, civil society, human rights and
true constitutionalism could be better and more objectively explained by a bigger variety of
available and actively competing schools / doctrines of law.

Even more importantly, the dissemination of legal values and ideas needs to be inte-
grated early in the educational system. This is not only a question of developing schools of
legal thought. If the understanding of law as a basic value, and not just a tool, along with the
efficient explanation of the idea of human rights, true constitutionalism and civil society,
are not covered already during the early stages of education (high school), then that contrib-
utes to thriving conditions for lacunae in the legal awareness and legal culture. Understand-
ably, where the members of the society regard violations of law as something acceptable or
deny the law its key role in the life of that society, no proper development of civil society,

*Mapuenko M. Teopus rocynapcrsa u mpasa. DnemeHtapHsii Kypc [Theory of State and Law. An
Elementary Course]. M.: Hopma, 2019. C. 304. This author thinks otherwise: “rule of law” is to be equated to
“rule of ius”, and not the other way around.

“H6paesa A.C. Teopus rocynapctsa unpasa [ Theory of State and Law]. A..: YKeTi xaprei, 2017. C. 344,

*Hepcecann B.C. O6mas Teopus npasa u rocynapcrsa [Common Theory of Law and State]. M.: Hopma;
NH®PA-M, 2016. C. 560.

*Ibid.

Mpaso 1 rocyaapcTso, Ne 3 (92), 2021 65



MPOBJIEMbl TEOPUW TOCYZJAPCTBA W NMPABA

and establishment of the rule of law, and correspondingly successful building of
Rechtsstaat could be imagined.

Conclusions

Based on the foregoing review and analysis, the following main conclusions can be
offered. First, the concept of Rechtsstaat has turned out to be one of the most influential
ideas in law that affected legal and political developments in different regions of the world.
Many outstanding historic individuals have contributed to the process of its shaping out
and evolution. In turn, that process was significantly impacted by the ideas of natural law,
human rights and freedoms, and the latter's inalienable character. Second, to many, the
State of Law represents an ideal version of what a modern state should be or strive to
become — even if the idea itself often might come out as naive or idealistic despite being
included in multiple (supreme) laws throughout the world. Third, the building of a State of
Law and civil society will necessarily imply narrowing the scope of state regulation of the
life of members of society which is connected with the fact that in a true Rechtsstaat the
individual and the state are equal partners. Fourth, there are at least three important objec-
tive and subjective conditions that need to be taken into account by the Central Asian states
when trying to build up Rechtsstaat in their respective territories: achieving a high level of
political and, by extension, legal awareness and culture among people; creation of a just,
fair, unified, harmonious and realistic legislative framework; and existence of real civil
society. Fifth, such efforts are needed in order to overcome the several existing problems in
the countries of the region. Those problems include: perception of the law as only an
instrument but not a value on its own, and general distrust towards legal rules; underdevel-
opment of academic schools of legal thought; dominance of positivist approaches to the
law; insufficient dissemination of legal principles and ideas in the educational systems.
Finally, a successful building of States of Law in Central Asia can not only depend on the
state alone; it needs to be a collective effort. It means contribution from all key actors are
necessary: the states, the societies, and the population in general.

Having said that, one thing must be kept in mind. There is no state in the world that can
fully claim it has become a State of Law. The process of establishing it is very difficult
despite its strong idealistic appeal. Putting in place necessary institutions, making the
system work and ensuring a proper democratic decision-making as well as fair representa-
tive and just legislative processes can take decades if not centuries. Hence, one needs to be
aware of this and be patient when discussing the problems with implementation of the
Rechtsstaat in the region such as Central Asia, with its own unique and diverse history,
different cultures, traditions and languages. Many generations may pass before the dream
comes true. However, this author thinks that dream is not unrealistic. A true establishment
of the States of Law in Central Asia is hard and long but still possible.” There are hurdles

*This conclusion is based not only on the author's own individual / subjective reflection; it flows out from
the results of discussions and interviews with legal experts (both local and foreign), analysis of the opinions of
Central Asian scholars and students, scrutiny of legal practices in Kazakhstan and Uzbekistan (judicial work
and lawyers' practice) as well as public statements from prominent figures in law in the region. In that sense, it
can probably hardly be interpreted as merely an over-optimistic “wishful thinking”.
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along the way but those are probably not insurmountable. Again, what is needed to achieve
such an ambitious purpose is patience, time, determination and a firm belief in the ideas of
Rechtsstaat. The sooner this thought is fully realized by the decision-makers in Central
Asian states the better.

P.b. AtagxaHoB, KYKbIK 0aKaJaBpbl, KYKbIK MArucTpi, KYKbIK 10KTOpPbI (PhD),
JKApUs KOHE XAJBIKAPaJbIK KYKBIK accucTeHT-npodeccopbl, XajbIKapaJbIK
KYKBIK O0akajiaBpuar 0araapaamMacbiHbiH gupekTopbl, KUMOJII YHuBepcureTtiHin
Kykbik mexTedi (Aamarbl, Kazakcran): Opranbik A3usi equepiHge KYKbIKTBIK
MemuiekeT (Rechtsstaar) Kypy: KoJ1 :keTHeiTiH apMaH 0a dJ1/1e bIHAbI MAKCAT na?

Optanblk A3usi MeMJIEKETTEPIHIH Kei0ipi e3/1epiHIH KOHCTUTYIHSUIBIK 3aHHAMAChIHIa
©3 ayMarbIH/Ia KYKBIKTBIK MEMJICKET Kypy HMETI Typajbl MaliMzereHi (©30ekcTaH), ai
Oackanapbl ©3JIepiHIH OCHIHIA MeMIIeKeT eKeHiH xaOapmaranbl (KsIprei3cTan,
Toxikcran xkoHe TypikMeHCTaH) HeMece 03/1ep1H KYKBIKTBIK MEMIICKET JCTI dKapUssIaFaHbl
(Kazakcran) kernminikke 6enrini ¢akt. Connaii-ak, OyJ1 MaKcaTKa jKeTy, SIFHU TOJIBIKKaH-
JIbl KYKBIKTBIK MEMJIEKETKE alfHaITy, 0Te Kyp/el MiHAeT ekeHi e Oenriai. Ocsl Makanaaa
Rechtsstaat Ty XbIpbIMaIaMachl )KoHE OHBIH HETI3T1 €peKIIeIKTepl TaakbplIanaasl, Opra-
JBIK A3Usia THICTI KYKBIKTBIK MEMJICKET KYpPY YIIIH KaXXETTi CHIHM XKaFaiiaap TaagaHa-
JIbI, OCBI MaKcaTTapFa KOJI )KETK13y Ke31H1€ 0Chl MEMJIEKETTED YIITBIPACATHIH TYPJIi Tpo0IIe-
Manap, COHJAAaii-aK, OFaH KOJ >KETKI3y MYMKIHIIr Maceneci Kapamaibl. JKyMBICTaFbl
TAJIKBLIAY TUICTI KOHCTUTYLHUSUIBIK 3aHHAMAFa, TOCTKEHECTIK KEHICTIKTET1 KYKBIK TEOpHsi-
Chl OOMBIHIIIA JKETEKIIN FaJIbIMIAPAbIH MiKipJepl MEH YCTaHBIMIaphIHA, COHBIMEH KaTap
XallbIKapalbIK JEePEeKKe3aepre HeriznenareH. Makanaaa KYKbIKTBIK MEMIICKET TYKBIPhIM-
JTAaMaCBIHBIH ©31HJIIK KYMBICTBIK aHBIKTaMachl YCHIHBLIAABI koHe Rechtsstaat-Tb1 coTTi
KYpy YIIIH Ka)XeTTI OObEKTUBTI KOHE CyObEeKTHBTI >KaFJalaapJblH MUHUMAJAbI Ti31Mi
KeNTipineni. MakanaHbIH )KaHAJBIFbl MEH ©31H/1IK epekieniri — OpTabiK A3Hs MEMIICKET-
TepiHiH e3nepiHiH Rechtsstaat-ka KaThICTBl KOHCTUTYIHMSUIBIK €pEeXeNIepiH ICKe achIpy
HeMece OpbIHJay YILIH eHcepyl Kepek mpobieMablKk Mocenesepai OipiHiii peT KepceTy-
iaze. OHBIH YCTiHE, TYIKI HOTIXKeciHne OpTanbiK A3usiia MIBIHAWBI «KYKBIKTBIK MeMJIe-
KeTTep» KypyFa KOJ )KETKI3y Typaibl Mocelie OHIPIIIK TYPFbIIaH OYPBIH KapaaMaraH — OyT
Jla OChI MaKaja/ia )kacanrad. MakaiaaHblH 0acThl TYKBIPBIMBI — OpTalibIK A3usia KYKBIK-
THIK MEMJIEKETTEP/IIH IIbIHAMBI KYPhUTYbl KUBIH J1a Y3aK Mpoliecc, OipaK JereHMeH Oy
MYMKiH.

Tipex co30ep. Opmanwix A3us; KyKblkmolK Memaekem, Rechtsstaat, KyKulK ycmemoizi;
azsamammulk koeam; Kasaxcman, Kvipevizcman, Toocikeman,; Typikmencman, O36excma.

P.b. AragxkanoB, 0akanaBp npaBa, MarucTp npasa, 1oktop npasa (PhD), accuc-
TeHT-npodeccop MyOJIHYHOr0 M MEKAYHAPOAHOIO MpaBa, AUPEKTOP NMPOrpaMmbl
O0akajaBpuara B MexxayHapoaHoMm npase, lllkosna npaBa Yausepcurera KMMOII
(Aamarsl, Kazaxcran): [loctpoenne npaBoBoro rocyiapctsa (Rechtsstaar) B ctpanax
IeHTpaJbHOM A3MH: HETOCTHKUMAS MEYTA UJIH PeaJMCTUYHASA 1 eJIb?

[Inpoko u3BECTEH TOT (DaKT, YTO HEKOTOpbIe M3 rocyaapcTB LleHTpanbHOl A3um B
CBOEM KOHCTUTYIIMOHHOM 3aKOHOJATEIbCTBE 3asIBUJIM O HAMEPEHUH YCTAHOBUTH IIPABOBOE
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rOCy/lapcTBO Ha cBoell Tepputopun (Y30ekucrtaH), qpyrue oObsIBUIIM, YTO OHU SBIISIOTCS
takumu rocynapcrsamu (Ksipreiscran, Tampkukucran 1 TypkMeHUCTaH), UIIH e IPOBO3-
macwm ce0si mpaBoBbIM TocynapctBoM (Kazaxcran). Taxoke XOopommo HM3BECTHO, UTO
JOCTHKEHHUE ITOM LIENH, TO €CTh IIPEBPAIICHUE B IIOJIHOLIEHHOE IIPaBOBOE rOCyAApCTBO,
ABJIIETCA OUYEHb CJIOXKHOW 3ajnaueid. B Hacrosiiell cratbe 0OCYX AAaeTcsl KOHUEHIMS
Rechtsstaat n ee 0CHOBHBIE 0COOCHHOCTH, aHAJIU3UPYIOTCSA KPUTUYECKUE YCIOBUS, HEOOX0-
JUMBbIE JJIs CO3JaHMsl HaJUIeXkalllero MpaBoBOro rocynapcrsa B LleHTpanbHOW A3zuu,
paccMarpuBaOTCs pa3inyHble IPOOIEMbl, C KOTOPBIMH 3TH TOCYJapCTBa CTAJIKHUBAIOTCS
IpU JOCTHKEHUU TAHHOM LENH, TAKXKe, BOMPOC €€ TOCTIKUMOCTH B puHIune. O6cyxe-
HUE B paboTe OCHOBAaHO HAa COOTBETCTBYIOIIEM KOHCTUTYLMOHHOM 3aKOHO/ATEIbCTBE,
MHEHHUAX U MO3UIUAX BEIYIIHMX YUYEHBIX IO TEOPHUH IpaBa Ha MOCTCOBETCKOM IPOCTpPa-
HCTBE, a TAK)Ke Ha MEXKAYHAPOAHBIX UCTOUHUKaX. CTaThs mpeniaraeT coOCTBEHHOE pado-
yee Olpe/IesIeHue KOHLENIUH IIPaBOBOr0 rOCYAapCTBa U MPUBOJUT MUHUMAJIBHBIN Iepe-
YeHb 00BEKTUBHBIX U CYOBEKTUBHBIX YCIOBUI, HEOOXOAMMBIX JJIs yCIIEIIHOTO TOCTPOSHUS
Rechtsstaat. HoBu3Ha 1 OpUIrMHAIBHOCTD CTaThbU COCTOUT B TOM, YTO OHA BIIEPBBIC YKa3bl-
BaeT Ha NpoOJIEMHbIE BONPOCHI, KOTOPHIE LIEHTPAIbHOA3UATCKUE TOCyAapcTBa JOKHBI
MIPEOI0JIETh, YUTOOBI PEa30BaTh WM COOTBETCTBOBATH CBOMM KOHCTHTYIIMOHHBIM IOJIO-
YKEHMSIM, Kacarommmces Rechisstaat. Bonee Toro, BOIIPOC O JOCTHIKMMOCTH B KOHCUHOM
WUTOT€ MOCTPOCHHSI UCTUHHBIX “‘IPaBOBBIX rocyaapct” B LleHTpaibHOM A3uM paHee He
paccMaTpUBalCs ¢ PETMOHAIBHOM TOUKH 3pEHMS — YTO TAK)KE IIPOJIEIAHO B JAaHHOM CTaThe.
I'maBHBINM BBIBOJI CTaTbU COCTOUT B TOM, YTO MCTUHHOE YCTaHOBJIEHHE NPABOBLIX IOCY-
napcts B LleHTpanbHOM A3UK —3TO TPYAHBIN U JJOJITUHM ITPOLIECC, HO OH BCE K€ BOBMOXKEH.
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